Canadian Dreams and American Control

As the source recounted the statistics without examining the accoutit
books, the figures may differ from the actual ones. What is important
for our analysis, however, is that these data reveal the patterns of terms
and conditions worked out by the producers with the U.S. distributors.
Consequently, they are useful guides in understanding the actual poli-
cies and their practices in the U.S. motion picture industry and their
implications for Canada.

Three OHlms—Happy Birthday to Me, Scanners, and The Changeling—
were sold to U.S. distributors on the basis of a profit deal. It is also
called the net distribution deal and is the basic method used by the
distributors to acquire independently produced films for distribution
in the United States and other markets. The distributor agrees to pay
the negative cost of the film and structures the deal in such a way that
all the launch costs and the distributor’s commission are deducted
from the rental revenues. Independent producers claim that they sel-
dom see any profits from this type of deal. The Canadian films were
produced by John Dunning, Claude Heroux, and Garth Drabinsky,
respectively. In each hlm’s case, the distributor advanced substantial
sums of money to the producer for the delivery of the film, and in
each case gross rental revenues were cross-collateralized. This meant
that losses in the theatrical markets were made up by sale of rights in
the ancillary markets. While the distributor’s risk was minimized by
cross-collateralization, the producer recouped less from the gross rent-
als. This is clearly evident in the case of The Changeling and Scanners,
which had U.S. rentals of $5.3 million and $6 million, respectively.
However, as the producers had to wait until the distributor recouped
various costs associated with launching the film and the commission,
the share for the producers was considerably low.” New World, the
distributor, spent $10 million launching Scanners. It had paid an ad-
vance of $1.2 million, and the linanciers were forced to wait a long
time to recoup their §4 million investment. Although its total box
office was $18 million, because of cross-collateralization the producer
received a total of $2.9 million from the distributor. New World ex-
ploited the picture with approximately 300 prints on a territory-by-
territory release pattern. According to the producer, the film would
have generated higher rentals if it had been released nationally with
1,000 prints or more and a bigger advertising campaign. Distributors
seldom take such high risks on independently produced films and
reserve such marketing to their own big-budget films.

According to Garth Drabinsky, coproducer of The Changeling, he se-
cured a good deal for the film with minimum cross-collateralization
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Scanners, written and directed by David Cronenberg, produced by
Claude Heroux, with Stephen Lack (left) and Robert Silverman.

and an advance. However, American Film Distributors, a minor com-
pany, had financial difficulties at the time and could not hold the dates
they had obtained from the theaters in many cities. The distributor
eventually went out of business, thereby affecting the film’s grossing
potential. The film sold well in international markets. Drabinsky ex-
plained why the revenues from those markets were not particularly
strong: “[ The] trouble, when you are dealing with a foreign territory,
[is that] you always have to concern yourself with the solvency of the
various territory distributors. And in several instances, they went bank-
rupt along the way and we had to reassign the rights to a new territory
distributor.”

The profit deal made for Happy Birthday to Me with Columbia Pictures
was an exception. Since it was budgeted for §4 million and the pro-
ducer obtained more than that amount in the form of an advance
from Columbia, investors recouped their monies before the film was
released. The international theatrical sales brought more than $2 mil-
lion to the producers. Happy Birthday to Me and Seanners were not sold
to a U.S. television network, probably because they were considered
too violent by network censors. John Dunning, the coproducer of
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Happy Birthday to Me, stated that overall it was a good distribution deil:
“We had a fee, not as much as we’d have liked, because we had to put
in some for the music. But our investors saw their dollars back. The
studio got a good film and made money. It’s a nice deal if everybody
makes a bit.”*

Some Canadian producers insisted on a “best efforts” clause in the
distribution contract in order to obtain more aggressive marketing for
their pictures in the United States. The concept was suspect because
demonstrating what comprised best efforts by the two parties in mar-
keting a film was next to impossible. Garth Drabinsky stated emphati-
cally that a best efforts clause was absurd from the viewpoint of pro-
ducers for the following reasons:

You spend millions of dollars in creating a valuable asset, then 1o hand
that asset over with no consideration other than their best efforts and
their commitment to spend a certain amount of money down the road,
and they open on a selected basis in a regional market, for example, and
the picture doesn’t perform, they walk away from their obligation and
say, “Sue me for damages.” It will be cheaper for them to defend their
action than to meet their commitment, Now you've tied up your product
in litigation; nobody else will touch the picture, and there’s no future for
it. So you've got to be nuts to give away a picture without consideration
up front.”?

It appeared from the interviews that Canadian producers, when of-
fered only a profit deal, tried their best to obtain an advance to cover
as much of the negative cost as possible. In this process, they were
denied the profit from the exploitation of the picture. John Dunning
explained:

Most people are working in this for a fee. If you have a producer’s fee
built in, the American studios accept a reasonable producer’s fee, about
$200,000. So youre not starving, but what's denied you is the profit
motive. André Link [his partner] and I have always liked the carrot, and
the carrot in this business is like a race horse. You want to get the winner.
IU's not the fee, because we've lost our fee money many times, either to
completion of the film or because we've put it back into the workings to
get a new soundtrack or something. We're suckers that way, because if
it’s either plug it big or starve, we'll pledge our fee. We like the idea of
action and of the profit motive,”

Six of the ten films in Table 16 were sold by their producers to U.S,
distributors on the basis of a gross deal. This has three important
characteristics that make it atractive to producers: (1) advance, (2)
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participation from the first dollar, and (3) distributor paying the
launch costs. This type of deal is most desirable to independent pro-
ducers, as their negative cost could be covered by an advance or a non-
refundable guarantee. The producer is in a profit position even before
the picture is released. While it is attractive to independent producers,
it is not easy to obtain, as illustrated by the following two examples.

Cinepix of Montreal produced Meatballs for $1.6 million. Paramount
Pictures acquired the film on a gross deal basis, paying an advance of
more than $3.3 million for the U.S. theatrical rights, and also bought
the Canadian theatrical rights separately with a nonrefundable guaran-
tee of $300,000. Paramount had correctly assessed the enormous box-
office potential of the low-budget comedy and thereby secured foreign
theatrical rights for it. The producers were in a profit position even
before the film's release. Of the $21.2 million in theatrical rental gener-
ated by the film, which made it a sleeper by industry standards, the
producers received an additional sum of $5 million. Paramount also
made a small commission on the sale of ancillary rights to the hlm.

John Dunning called it “a sweetheart deal,” because it was so profit-

able to all parties concerned.

Atlantic City, produced at a cost of $6 million, was sold on the basis of
a gross deal but failed to get an advance from Paramount Pictures.
The producer argued that getting an advance often raised the distribu-
tor’'s commission on ancillary market sales anywhere from 15 to 30
percent. In the case of this film, Paramount made a 10 percent com-
mission on the sale of ancillary rights. Although Atlantic City had many
saleable ingredients, coproducer Denis Heroux found it hard to sell to
the majors. It was directed by Louis Malle, who has an international
reputation, and it featured Burt Lancaster, an American star. It had
also won an award at the Venice International Film Festival in 1980.
While these attributes helped the producer in selling the film, espe-
cially in foreign territories, the sale to Paramount was tough to make.
The film had yet to recoup $4 million of investors” money, 20 percent
of which came from France, with the balance from public units sold to
Canadians under the tax-shelter scheme.™

Atlantic City grossed $10 million in the U.S. theatrical market and
was sold to CBS-TV for $1.5 million and to Home Box Office (pay-
TV) for $3.5 million. Although Paramount made fifty to sixty prints
of the film and released it area by area, it did not know how to
market the film. In an analysis conducted elsewhere on the film’s
release pattern and box-office performance in the Chicago market,
this argument is substantiated.” Heroux agreed that Paramount had
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difficulty marketing the film in the United States, as they could not
categorize it as neatly as they could a crime drama or an adventure.
He added, “The problem with us is that that’s the kind ol movie we
want to do—movies that are different and original that don’t enter a
category. So, we have to suffer for it.”*" On the question concerning
an advance and other favorable terms in a gross deal, it depended on
the reputation of the independent. Garth Drabinsky explained it in
the following blunt terms: “Well, if you produce a dog, all the clout
in the world isn’t going to determine your contract. You produce a
picture they want a lot, then demand creates position to be able to
m;t{_gol.iale."”2 The key was to produce a picture “they want a lot.” It’s
clear that even when Canadian producers make pictures that may fit
the American mass-market needs, as Drabinsky, Dunning, and Green-
berg have done, whether or not they receive a gross deal depends
entirely on the majors’ priorities at the time. Dunning’s Meathalls sale
to Paramount attests to this fact:

They [Paramount] wanted a summer film and wanted this film very
badly. They said, “OK, we'll give you a deal.” We're on a sliding scale.
The advance was deducted from what we're going to earn, Then we're
at 12% percent and we went up in percentage as they recouped more
and more of the money. So, we started at 12 percent recoup at $12
million, it went to 22 percent, then to 27 percent, and finally way up
there to 40 to 50 percent. They absorbed their own distribution ex-
penses in their part. We started to see dollars and recouped close to $5 o

e 3 35
million on the film. Initiation
L Amour Humain

Even when a producer receives a gross deal with an adva
nues are cross-collateralized by a major across territories in the theatri-
cal markets or across theatrical and ancillary.armarkets, the producer
will lose out to the distributor. Denis Heroux’s mass-marketed film
Quest for Fire (1980), distributed by Twentieth Century—Fox, had a
gross deal with an advance of $3 million. Its launch costs were $12
million. The film’s gross box-office revenues from the U.S. market
were $20 million and from the Canadian market were $6 million.™ As
these revenues were not split between producer and distributor, be-
cause of cross-collateralization, the producer reccived less revenue
from the rentals. It is only when a film is produced for less than $2
million and earns a box-office gross of $55 million, as Meatballs did,
that having a gross deal not only protects the producer’s investment
but also ensures a good share of the profits. Such instances ol success
are extremely rare in the industry,

e, 1f reve-
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